ORDINANCE 21-04

AN ORDINANCE OF THE TOWN OF FORT MYERS BEACH, FLORIDA,
APPROVING AN AMENDMENT TO TOWN OF FORT MYERS BEACH
LAND DEVELOPMENT CODE, SECTION 34-268 ADMINISTRATIVE
SETBACK VARIANCES AND SECTION 34-3273 GENERAL
REQUIREMENTS FOR RESIDENTIAL USES ON NONCOFORMING
LOTS; PROVIDING FOR SCRIVENER’S ERRORS AND AN EFFECTIVE
DATE.

WHEREAS, Florida Statutes provide that municipalities shall have the governmental,
corporate, and proprietary powers to enable them to conduct municipal government, perform
municipal functions, and render municipal service, and exercise any power for municipal
purposes, except when expressly prohibited by law; and

WHEREAS, Article X of the Town Charter of the Town of Fort Myers Beach empowers
the Town to adopt, amend, or repeal such ordinances and resolutions as may be required for the
proper governing of the Town; and

WHEREAS, the Town Council desires update the Fort Myers Beach Land Development
Code to clarify, improve, and create consistency among sections; and

WHEREAS, the Town Council adopted Ordinance 20-19, Height and Setbacks, which
amended multiple sections of the Land Development Code site development standards, including
setbacks for residential structures that are occasionally repeated or duplicated in multiple section
of the Code and require removal or amendments for consistency; and

WHEREAS, a public hearing was held before the Local Planning Agency (LPA) on
April 13, 2021, at which the LPA gave full and complete consideration of the request,
recommendations by staff, the documents in the record, and the testimony of all interested
persons, and the LPA voted 7-0 to recommend approval of the requested amendment to Sec 34-
3273 with an additional amendment to Sec 34-268 Administrative Setback Variances to add
language more appropriate in Sec 34-3273, and

WHEREAS, on May 3, 2021 the Town Council held a first reading of the proposed
Ordinance and gave full and complete consideration to the request of the proposed edits to the
Land Development Code, the recommendation of the LPA, the recommendation of staff, the
documents in the record, and the testimony of all interested persons; and

WHEREAS, the Town Council set a second reading of the proposed Ordinance and a
public hearing on this matter to be legally advertised and held before the Town Council on May
17, 2021; at which time the Town Council gave full and complete consideration to the request,
the recommendation of the LPA, the recommendation of staff, consistency with the
Comprehensive Plan and Land Development Code, the documents in the record, and the
testtmony of all interested persons; and



NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN
OF FORT MYERS BEACH, FLORIDA, AS FOLLOWS:

Section 1. The above recitals are true, correct, incorporated herein by this reference,
and adopted as the legislative and administrative findings of the Town Council.

Section 2. Section 34-268 and Section 34-3273 of the Fort Myers Beach Land
Development Code is hereby amended to read as follows:

CHAPTER 34 - ZONING DISTRICTS, DESIGN STANDARDS AND
NONCONFORMITIES

Aok ok

Sec. 34-268. - Administrative setback variances.

(a) Upon written request using a form prepared by the director, the director is
authorized to modify the setbacks in §§ 34-638, 34-1174—34-1176, and 34-1744
of this chapter under the following circumstances:

(1) Street, rear, side, or waterbody setbacks may be modified to permit
the remodeling of or additions to existing structures that are
nonconforming with regard to a specific setback so long as the
remodeling or addition will not result in:

a. An increase in the height of the structure; or

b. A further diminution of the setback. The director may
approve bay windows, chimneys, and similar architectural
features that may encroach further into the setback
provided the encroachment does not protrude beyond the
existing overhang of the building.

(2) Street, rear, side, or waterbody setbacks may be modified to permit
the construction of a handicapped access appurtenant to any
existing structure.

(3) Street, rear, side, or waterbody setbacks may be modified to allow
the replacement of stairs or decking that provides access into an
existing dwelling unit.

4 Street, rear, side, or waterbody setbacks may be modified to
legitimize minor errors in setbacks at the time of construction.

(5) Street, rear, or side setbacks may be modified for a residential lot
with an unusual shape or orientation where, for instance, side and
rear setbacks should be reversed.
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(6)

Q)

(8)

Buildings or structures that are not in compliance with current
setback regulations and which can be proven to have been
permitted may also be reviewed by the director for consideration
under this section.

Requirements for large satellite dishes may be modified as
provided in § 34-1175(a)(6) of this chapter.

Certain nonconforming lots (see §34-3273) mayv gualify for an
administrative setback variance.

(b)  The director, prior to approving the modifications, must make the
following findings of fact:

(D

)

3)

There are no apparent deleterious effects upon the adjoining
property owners;

The modifications will not have an adverse impact on the public
health, safety and welfare; and

The modifications will be the minimum required.

(c) Decisions by the director pursuant to this section are discretionary and
may not be appealed in accordance with § 34-86 of this chapter.

* ok *

Sec. 34-3273. - General requirements for residential uses on nonconforming lots.

Nonconforming lots may be developed subject to the following provisions:

(1)

2

All other regulations of this chapter shall be met, except as
modified by this division.

A residential building may be placed on a single nonconforming
lot provided the lot has at least 40 feet in width, 75 feet in depth;

and-4:000-squarefeetinaren.




(34) Any development on nonconforming lots must comply with all
density restrictions of the Fort Myers Beach Comprehensive Plan.

a. Density computations shall be in accordance with § 34-632
of this chapter.
b. If density computations do not allow even one dwelling

unit on a nonconforming lot, one single-family residence
may still be permitted if a minimum-use determination is
obtained in accordance with § 34-3274, below.

(45) No division of any nonconforming lot may be permitted which
creates a lot with width, depth, or area below the minimum
requirements stated in this chapter, except for combinations and
redivisions in accordance with § 34-3275 of this chapter.

(56) The burden of proof for demonstrating that a lot is a
nonconforming lot in accordance with this division, and lawfully
existed at the specified date, shall be with the owner.

(67) The remaining lot after condemnation shall be treated in
accordance with § 34-3206 of this chapter.

Section 3. Whenever the requirements or provisions of this Ordinance are in conflict
with the requirements or provisions of any other lawfully adopted LDC or Town Code provision,
ordinance or statute, the most restrictive shall apply.

Section 4. If any section, subsection, sentence, clause or phrase of this Ordinance is
for any reason, declared by a court of competent jurisdiction to be unconstitutional or invalid,
such decision will not affect the validity of the Ordinance as a whole, or any part thereof, other
than the part so declared.

Section 5. Any typographical errors that do not affect intent may be corrected with
notice to and authorization of the Town Manager without further process.

Section 6. This ordinance shalli become effective upon adoption by the Town
Council.



The foregoing Ordinance was adopted by the Town Council upon a motion by Council Member
Veach and seconded by Vice Mayor Hosafros, and upon being put to a roll call vote, the result
was as follows:

Raymond P. Murphy, Mayor aye
Rexann Hosafros, Vice Mayor aye
Dan Allers, Council Member aye
Jim Atterholt, Council Member aye
Bill Veach, Council Member aye

ADOPTED this 7" day of June, 2021 by the Town Council of the Town of Fort Myers Beach,
Florida.

TOWN OF FORT MYERS BEACH

ATTEST:

UnyBeld

Amy Bak§y, Town Clerk

APPROVED AS TO FORM AND LEGAL SUFFICIENCY FOR THE USE
LLIANCE OF THE r'OWN OF FORT MYERS BEACH ONLY:
|

At
John B terig, Jr., Town/Atforney

/
This Ordinance was filed in the Office of the Town Clerk on this /O day of /AL~ 2021.




